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8oz YALE LAW JOURNAL 

Master and Servant — Liability of Carrier for Act of Pullman Con- 
ductor. — Louisville and Nashville R. R. Co. v. Marlin (1916) 186 S. W. 
(Tenn.) 595. — The plaintiff's husband was stealing a ride on the defend- 
ant's train when a Pullman conductor wantonly forced him to leave the 
train as it was passing over a trestle. The husband died as a result of 
the injuries sustained by his fall. Held, that a railroad company was not 
liable for the wanton act of a Pullman conductor in forcing a trespasser 
from a train, where his act was not necessary to protect passengers. 

A railroad company is charged with the highest degree of care as 
to its passengers. Railroad v. Kuhn (1901) 107 Tenn. 106; Pennsylvania 
Co. v. Roy (1880) 102 U. S. 456. As to trespassers a railroad company 
owes them no duty other than not to injure them wantonly or wilfully. 
Railroad v. Bogle (1898) 101 Tenn. 40. However proper an ejection may 
be, the carrier is liable for harm caused by the ejection at a dangerous 
place. Tilbury v. Northern Cent. R. R. Co. (1907) 217 Pa. St. 618; 
Brown v. Louisville and N. R. R. Co. (1898) 103 Ky. 211. In these cases 
the carrier was liable not for putting a trespasser off, but for the manner 
in which it was done. The general test of the liability of a master for the 
acts of a servant toward a stranger is usually applied in determining 
the carrier's liability, i. e., the servant must have been at the time acting 
for the master and within the scope of his employment. Daley v. Chicago 
and N. W. R. R. Co. (1911) 145 Wis. 249; Harrington v. Boston, etc., 
R. R. Co. (1914) 213 Mass. 338; ///. Cent. R. R. Co. v. King (1899) 179 
111. 91. A Pullman conductor is not a servant of the railroad company. 
Robinson v. Baltimore and Ohio R. R. Co. (1914) 237 U. S. 84. But he 
will be regarded in law as the servant of the company so far as his mis- 
treatment of a passenger is concerned. Accordingly, the railroad com- 
pany is held responsible for the negligence of persons in charge of a 
Pullman car and for their wilful acts against passengers. Railroad v. 
Ray (1898) 101 Tenn. 1; Penn. Co. v. Ray, supra; Airey v. Pullman 
Palace Car Co. (1898) 50 La. Ann. 648. It seems, however, that as 
regards the acts of Pullman employees toward a trespasser, this is not 
true. Such employees are not servants of the railroad company, except 
in so far as their acts are necessary to protect passengers. Williams v. 
Pullman Palace Car Co. (1888) 40 La. Ann. 417.' The principal case is 
in accord with Blake v. Kansas City Southern R. R. Co. (1905) 38 Tex. 
Civ. App. 337 on a similar state of facts. 

S. J. T. 

Option Contracts — Specific Performance — Unilateral Contract. — 
Dittenfass v. Horsley (1917) 56 N. Y. L. J. 2195.— The defendant in con- 
sideration of one dollar agreed to sell to the plaintiff's assignor certain 
stocks upon condition that payment be made at a designated time. Later, 
the parties agreed that payment be made at a certain place. The money 
was ready, but the defendant failed to appear to receive it. The assign- 
ment to the plaintiff was made subsequent to the attempted payment, and 
he has ever since been ready and willing to perform. Held, that the 
plaintiff was not entitled to a decree for the specific transfer of the 
shares because there was no mutuality of obligation, the original pur- 
chaser being under no duty to perform. 
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If the option set out in the evidence was a mere offer to sell, then in 
accordance with its terms acceptance by paying money to the defendant 
was necessary in order to complete a binding contract. In that view of 
the case the payment never having been made there was no acceptance 
of the offer, and therefore no contract. But the option in this case 
amounted to something more than an offer to sell; in fact, the option 
agreement was from the first a unilateral contract to sell and transfer 
stock upon condition that payment be made at a certain time. The 
subsequent agreement as to place of payment was an ordinary bilateral 
agreement consisting of mutual promises. The court's opinion that this 
latter agreement was without consideration was, therefore, probably 
erroneous. By these agreements the defendant placed himself under a 
liability to the promisee which because of the consideration paid him he 
could not extinguish by revocation. There was also created in the other 
party a power which if exercised would operate to put the defendant 
under a legal duty to deliver the shares of stock. The performance of 
such a condition in the case of land options of a similar nature has been 
held in innumerable cases to create not only a legal duty in the defendant 
but also an equitable duty. Ross v. Parks (1890) 93 Ala. 153; cf. Johns- 
ton v. Trippe (1887) 33 Fed. 530; Smith v. Bangham (1909) 156 Cal. 
359. The court in the principal case thought that, as there was no 
mutuality of remedies, there could be no decree for specific performance. 
In each of the cases cited the same rule was presented to the court and, 
dismissed as not being applicable. Obviously, it always must be so held 
if the courts are to enforce unilateral contracts, for in such contracts the 
duties being all on one side, there can be but one party entitled to a 
remedy. Because of their peculiar nature when not obtainable in the 
open market, shares of stock of a private corporation have always been 
considered to be proper subject matter for equitable relief, and it is not 
easy to understand why option contracts that are specifically enforceable 
as regards land are not enforceable in cases like the one under discussion. 
It is submitted that the decision is contrary to precedent and sound legal 
reasoning. Two other considerations are necessary in this case to show 
that the plaintiff was entitled to recover. The defendant having made it 
impossible for the other party to perform the condition, and the tender 
remaining good, the defendant's duty to transfer was absolute and should 
have been enforced. Rockland-R. Lime Co. v. Leary (1911) 203 N. Y. 
469. Of course an assignee by performing in like manner should be 
granted the same relief. Cf. House v. Jackson (1893) 24 Or. 89. See 
Professor Arthur L. Corbin, Option Contracts (1914) 23 Yale Law 
Journal, 641. C. M. 



Sales — Fraud on Seller by Impersonation.— Phelps v. McQuade 
(1917) 115 N. E. (N. Y.) 441. — A person, for value and without notice 
of the defect in title, bought personal property from one who had obtained 
it by falsely representing himself to be another. Held, that his title was 
paramount to that of the original vendor ; also that if the owner intended 
to sell the property to the person with whom he dealt, the title passed, 
though he may have been deceived as to his identity, or responsibility, 
and an innocent purchaser from the fraudulent vendee was protected. 



